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FREQUENTLY ASKED QUESTIONS
UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

While this document can be browsed on-ling, it isintended to be downloaded and kept as ahandy
reference document. These questions and answers are current as of May 2000. The Court encourages

usersto report any errors, inconsstencies, or omissions to the Clerk of Court.

|. Location, Hours, Files, Filing, and Dockets
A. Location and Hours

Whereisthe Clerk’s Officeand when can | filemy pleadings? The Clerk’s Officeislocated in the
E. Barrett Prettyman United States Courthouse at 333 Congtitution Avenue, N.W. The public officeison
the fifth floor in Room 5423. Filings may be made a the public office between 9:00 am. and 4:00 p.m.
on regular businessdays. Additiondly, pleadings may be left in a drop box located at the John Marshdl
entrance of the Courthouse. Ingructions, incdluding sze limitationsfor pleadingsto be lft in the drop box,
are containedinthe Court'sHandbook of Practice and Internal Procedures10(2000), andareavailable

at the public counter of the Clerk’ s Office, and on the Court's web site at www.cadc.uscourts.gov.

What if the public office is closed when | wish to make my filing? The drop box at the John
Marshd| entrance, mentioned above, is available seven days a week, twenty-four hours a day to deposit

pleadings or briefs. Filings may betime and date-stamped at the United States Marshd’ s counter located



adjacent to the drop box. Counsdl should be careful not to leave pleadings intended for the Court of
Appeds inthe Digtrict Court drop box, or vice ver sa, and no emergency, confidential, or sedled materias

should be placed there. Handbook at 10.

B. Public Accessto Information
What information can | access by telephone? You can obtain sdected case information by caling
AVIS (Appellate Voice Information System). AVIS uses an automated voice response system to read
case information directly from the Court’s database in response to touch-tone telephone inquiries. To

access AVIS, dia 202-273-0926, or 1-800-592-8261. Thereisno charge for this service.

What information is available on the Internet? The Court's World Wide Web dSte, at
www.cadc.uscourts.gov, provides accessto arange of information about Court activities, induding the
Court's argument cdendar. Circuit Rules, procedures, opinions, and Court forms can be viewed online
or downloaded and printed in hard copy. Dockets and case status information is also available to users

having a PACER account (see beow).

How can | get the status of a case? If you have a persond computer or termind, a modem, and a
communications software package with termind emulation and afiletransfer protocol, you can accessthe
Appellate Bulletin Board System (ABBS). ABBS alows you to view on-line or download opinions,
docket sheetsand Court records. Thereisa"per-minute” chargefor thisservice. Docket sheetsare dso

avallable, subject to a"per-page" charge, over theinternet viaPACER (Public Accessto Court Electronic



Records). Information on how to obtain a PACER account is available in the Clerk's Office, and on the

Court's web Site at www.cadc.uscourts.gov.

Can | contact the caseadministrator? Caseadministrators respond to telephoneinquiries concerning
pending cases from 8:30 am. to 5:00 p.m. The case administrators do not give advice or provide

interpretation of the federa or circuit rules.

C. Court Files and Dockets
Where do | examine and copy Court files? Court files can be obtained at the public counter of the
Clerk’ s Office, Room 5323, from 9:00 am. to 4:00 p.m. Monday through Friday. Up to ten copies can
be made in the Clerk’ s Office at acost of 50¢ per page and can be done while you wait. Anything over
ten copies must be sent to the Court’ s authorized photocopying company and will be processed within 24
hours. You are responsible for payment for copies made by the commercia photocopying company.

Current photocopying rates are 20¢ per page and are payable directly to the photocopying company.

How do | obtain copies of documents that have been retired to the Federal Records Center?
Documents may be retrieved from the Federal Records Center by cdling or writing the Court. 'Y ou may
as0 request document retrievd at theintake desk in the Clerk’ s Office (Room 5423). Document retrieva
from the Federal Records Center takes ten days to two weeks and costs $25 per case per retrieval.
Checks or money orders should be made payable to: Clerk, U.S. Court of Appeals, D.C. Circuit. You

are dso responsble for paying for photocopying any materid sfrom theretrieved documents. Onceagain,
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up to ten copies can be made in the Clerk’s Office at a cost of 50¢ per page and can be done while you
wait. Anything over ten copies must be sent to the Court’ s authorized photocopying company and will be
processed within 24 hours. You are responsble for payment for copies made by the commercia

photocopying company. Current photocopying rates are 20¢ per page and are payable directly to the

photocopying company.

How can | get a copy of the docket in a case? If you have access to the Court’s dectronic bulletin

board (ABBS), you may view and download dockets from that board. Dockets are also available on the

internet via PACER. 'Y ou should note that dockets obtained this way are twenty-four hours old.
Second, dockets may be obtained directly from the intake counter between 9:00 am. and 4:00

p.m.

D. Fling by FAX
Under what circumstances may | file pleadings by FAX machine? Only the Clerk, or the Court,

can gpprovefiling by FAX in an emergency. See D.C. Cir. Rule 25.

[1. Opening the Appedl
A. Review of Didrict Court Orders or Decisons
1. Filing the natice of apped.
Where do | filemy notice of appeal? The notice of apped isdways filed with the Clerk of the Didrict

Court. See Fed. R. App. P. 3. If you attempt to file the notice of appeal directly with the Court of

11



Appedls, the Clerk of the Court of Appedswill transmit the notice to the Clerk of the Digtrict Court for

filing. Thiswill add an additiond step to processing and result in delay of the appedl.

2. Fees
How much is my docketing fee and wheredo | pay the fee? The appdlate docketing feeis $100.
Additiondly, the District Court assesses a $5.00 fee. Both fees are collected by the Clerk of the Digtrict

Court when the notice of gpped isfiled. Your check should bein the total amount of $105.

What if | want to seek a waiver of the docketing fee? Rule 24 of the Federa Rules of Appellate
Procedure sets out the steps a litigant must take to obtain a waiver of fees, that is, to obtain in forma
pauperisstatus. Three pointsareimportant to remember: (1) thelitigant needsto seek in forma pauperis
datus firg in the Digtrict Court; (2) the Supreme Court has interpreted the statute dlowing in forma
pauperis status to apply only to “natura persons.” Therefore, corporations, trusts, partnerships, and
organizations cannot have the fees waived; and (3) prisoners seeking in forma pauperis status must
comply with the requirements of the Prison Litigation Reform Act ("PLRA"), Pub. L. 104-134, 110 Stat.
1321 (1996), codified in relevant part at 28 U.S.C. § 1915(a) and (b).

Ifin forma pauperisstaus isdenied by the Digtrict Court, the party must either renew the request

in the Court of Appeds or pay the $105 fee to the Digtrict Court. See also Handbook at 23-25.

3. Jurigdiction

What should | remember about jurisdiction beforel filemy notice of appeal ? Always check timing.
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When was the Didtrict Court order or judgment entered and how many days do | have to file my notice
of appeal? Rule 4 of the Federd Rules of Appdlate Procedure describes the time requirements. Check
to make sure that the order or judgment is find and appedable or that it fits within an exception to the
findity requirement. Lastly, make certain which Court of Appedsistheproper Court. For example, some
decisons of the Digtrict Court are properly appeded only to the United States Court of Appeds for the

Federd Circuit.

4. Docketing the notice of apped
How long will it take for the Court of Appeals to docket my appeal after the notice of appeal is
filed in the District Court? Thiswill depend on the workload of both the Didtrict Court Clerk's Office
and the Court of Appeds Clerk's Office. The federd rulesdo not set timeframesfor thetranamittd of the
notice of apped to the Court of Appeds or for the docketing of the notice of apped by the Court of
Appeals. Under normd circumstances, however, the Digtrict Court will transmit the notice of apped to
the Court of Appeds within seven to ten days of filing. The Court of Appeds dockets every notice filed

in aparticular month by that month’s end.

When do | get a Court of Appeals number for my case? When the notice of appedl is docketed, the
Court of Appeals Clerk's Office assigns the apped a docket number. The first two numbers reflect the
year that the gpped was docketed and the remaining four numbers represent the type of case and the
sequence of thedocketing. For example, Court of Appeals Case No. 99-3002 meansthat the appeal was

docketed in 1999 and that it is the second criminal appeal docketed that year. The “3000" series
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designates crimind cases, the“5000" series designates gppea swhere the United Statesis a party; and the

“7000" series designates mogt other civil appedls from the District Court.

B. Review of Agency Orders or Decisons

1. Filing the petition for review/notice of apped/application
for enforcement

Where do | file my petition for review or notice of appeal challenging an agency decision or
order? You will need to check the statute that governs further review of the agency’s decison. Many
agency decisons aredirectly reviewablein the Court of Appeds. The statute will tell you aswell whether
the Didtrict of Columbia Circuit is the proper circuit in which to seek review. Some agency orders,
however, must bereviewed initidly by the Didrict Court. If the satute alowsfor direct review in this Court
of Appedls, the petition for review or notice of appeal must befiled with the Clerk of the Court of Appedls.
The Clerk will assgn adocket number when the petitionisfiled. Inthiscircuit, the®1000" seriesdesignates
cases that seek direct review of agency orders or decisions. Thus a case numbered 99-1100 would be

the one hundredth agency case docketed in 1999.

2. Fees
How much is my docketing fee and where do | pay the fee? The fee is $100 and should be paid
directly to the Clerk of the Court of Appedls. Parties, however, may movethe Court of Appedsfor leave

tofile the petition in forma pauperis. If leaveisgranted then the feeiswaived, unlessthe PLRA applies.
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3. Jurisdiction
What do | need to remember about jurisdiction? Jurisdiction to review the decison of an agency is
granted to the Courts of Appedls by a statute. Remember to find the statute that alows the Court of
Appedsto review your chalenge to the agency decison. The satute will ordinarily set out whether the
Court of Appedls can review the agency decision, when the petition for review hasto befiled (depending
onthe statute it may be 30, 45, 60, or 90 days from a specified event), and which court or courts of apped
may hear the chdlenge. An additiona aspect to check is whether the Statute requires a party to seek
rehearing from the agency before a petition for review can be filed in the Court of Appeds. Ladlly, this
drcuit will not ordinarily alow a party to pursue a petition for review when the party is dso seeking

reconsderation or rehearing before the agency.

C. Extraordinary Writs
1. Fling the petition
What is a petition for an extraordinary writ? Mogt often thisisa petition for writ of mandamusor a
petitionfor writ of prohibition. Thefiling of such awrit often occurswherethereisno find order to review.
Examples include petitions for writ of mandamus seeking anorder from the Court of Appealsdirecting an
agency to take action on a matter that has been “unreasonably ddlayed.” Other petitions for mandamus
seek interlocutory review of Digtrict Court orders that ordinarily cannot be reviewed until fina judgment,
such as discovery orders and orders affecting jury procedures. Orders transferring cases to other

jurisdictions dso may be reviewable by mandamus.
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Where do | file my mandamus petition? If the petition seeks review of a Digtrict Court matter or of
an agency matter that would upon find order be reviewable in the Court of Appedls, then the petition

should probably be filed with the Court of Appedls.

How many pages can the petition be and how many copiesmust | file? Anorigind and four copies
must befiled. The petition, including any supporting memorandum, may be no more than 20 pages. See

D.C. Cir. Rule 27.

2. Fees
Isthere afeefor filing a petition for writ of mandamus or prohibition? Thefeeis$100, payable
to the Clerk of the Court of Appedls upon filing. Parties, however, may move the Court of Appedls for

leaveto file the petition in forma pauperis. If leave is granted then the fee is waived, unless the PLRA

applies.

3. Digpostion by the Court
What happensto my petition after | fileit? Thesepetitionsaretreated likemotions. That meansthey
are referred to the gaff attorneysin the Legd Divison of the Clerk’ s Office for presentation to the Court’s
Specid Pand. They are given specid priority in the Legd Divison and are promptly presented to the
Specid Panel. Ordinarily, a staff attorney will prepare a memorandum discussing the law and facts
pertinent to the disposition of the petition for awrit of mandamus and recommend one of threedispositions:

(2) that the petition be denied without aresponse; (2) that aresponse be ordered and disposition deferred

16



pending receipt of the response; or (3) that a response be ordered and that the petition and response be
caendared for ord argument. Most petitionsfor extraordinary writsare denied by the Specid Pand ether

after congderation of the petition alone, or after consderation of the petition and the response.

[I. Initid Submissons

What happensafter my notice of appeal or petition for review isdocketed? The Clerk’s Office will
issue an order requiring you to file certain documents, cdled “initid submissons,” within 30 days. The
order will dso set a 30-day deadline for the filing of procedural motions and requests to enter mediation,

and a45-day deadline for thefiling of digpositive motions. See Handbook at 21.

What arethe* initial submissions” andwhat aretheyusedfor? Theinitid submissonsaredescribed
more particularly below. Bagcaly, however, initid submissions provide information to assst the Court’s
processing of thecase. 1nan apped from aDistrict Court decision, the appellant will be ordered to provide
the fallowing initid submissons (1) areport certifying that transcripts have been prepared or ordered; (2)
a docketing statement on aform provided by the Court; (3) an entry of appearance form; (4) two copies
of the underlying decision; (5) astatement of the issues to be raised on appedl; (6) a certificate of counsel
as required by D.C. Cir. Rule 28(8)(1) setting out the parties and other participants, rulings below, and
related cases; (7) acorporate disclosure statement asrequired by D.C. Cir. Rule 26.1, and (8) astatement
whether or not a deferred gppendix, see Fed. R. App. P. 30(c), will be utilized. Appdlleeis required to
provide a certificate of counsd and an entry of gppearance form aswll.

The partieswill be asked to provide the same information in agency cases, with three exceptions.
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First, no report as to the preparation of transcripts is required. Second, the respondent agency will be
ordered to file the certified index to the agency record within 45 days of the issuance of the initid

submissions order. Third, no entry of appearance form for petitioner/appellant is required.

When do | filemy brief? Unlike mog other circuits, the D.C. Circuit does not require briefsto befiled
until the parties receive an order from the Court setting an appropriate briefing schedule. This does not
mean that a party may not file a brief early, but it does mean that a party isnot required to file abrief until

the Court sets a schedule. More details are set out bel ow.

A. Transcripts
What should | know about preparation of the transcripts? There are anumber of important points
to remember. Firg, it isgppelant’ sresponshbility to arrangein the Digtrict Court for the preparation of the
transcripts. The arrangements should be made immediately once the apped isfiled. The gpped cannot
go forward until the necessary transcripts are completed. It is especially important to take stepsto
have transcriptsin criminal cases prepared expeditiously. The Court will not tolerate delaysin

the ordering and preparation of transcriptsin criminal cases.

What should | doif thereisa problem with the Court reporter? Inform the Clerk of the Court of
Appedls, in writing, as soon as any problem arises. The Clerk will attempt to resolve informaly any
problem. If informa resolution is not possible, the Clerk will present the problem to the Chief Judge or a

pand of the Court of Appedsfor forma resolution.
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B. Docketing Statement
What isthe Docketing Statement and what isit used for? The docketing statement isaform, asking
for information about the case, which issent to appellant or petitioner when the gppedl isdocketed--except
in crimind cases, where it is given to the appdlant in the Digtrict Court when the apped isfiled. The
docketing statement is used by Court personnel to processthe gpped. Theinformation provided engbles
the Court to identify appedls that must be expedited, to identify related cases, and to confirm information

contained on the Digtrict Court docket, or in the petition for review. See Handbook at 21.

C. Statement of Issues
What is the statement of issues and what is it used for? The statement of issuesis a non-binding
preliminary statement by the appellant or petitioner as to what issues will be raised on gpped. 1t isusad
primarily by the Clerk’ s Office to help determine whether an gpped should be calendared for argument or

decided on the briefs without argument pursuant to D.C. Cir. Rule 34()).

D. Entry of Appearance
What is the Entry of Appearance Form? The Clerk sends this form to counsal when the gpped is
docketed. The Court usesit to designate the officia counsd of record inthe case. Failure to return this

form may result in counsd not recelving orders issued by the Court.

E. Cetificate of Counsd

What isthe certificate of counsel and why do | haveto fileit more than once? The certificate of
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counsd, required by D.C. Cir. Rule 28(g)(2), is often filed threetimes. Firg, with the initid submissons,
second, with the parties’ briefs, and third, with any petition for rehearing or rehearing en banc. The
certificaterequiresalist of “dl parties, intervenors, and amici who have appeared before the Didrict Court
or agency...and dl personswho are parties, intervenors or amici in this Court.” If the case involves an
agency rulemaking, however, it is not necessary to set forth every party who submitted comments to the
agency. The certificate dso requiresthe party to identify the ruling(s) under review and any prior or related
cases.

The certificate of counsel serves severd purposes. It isthe primary tool for identifying casesin
which judgesaredisqudified from gitting. Because judges often rule on matters before abrief issubmitted,
the Court must have, early on, away of identifying persons or entities that could cause judges to recuse
themselves. Additiondly, casesare assigned to judges on the argument caendar, in most instances, before
the briefsarefiled. The statement isrequired to be repeated in the briefs, so that judges may make another
check asto possible disquaifications before they begin work on the gpped.

The ga&ff atorneysin the Legd Divison usethe rest of the information provided in the certificate
of counsd to ad in their screening of the case. For example, if counsdl identifies arelated caseraising an
identicd legd issue, the staff attorney may recommend that the cases be grouped together or that
congderation of the later case be held in abeyance. Thejudges may aso use the information provided as

they prepare the case for argument and disposition.

F. Corporate Disclosure Statement

What isthe corporate disclosure statement and why do | haveto file it more than once? Circuit
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Rule 26.1 requires corporations, associations, joint ventures, partnerships, syndicates, or other smilar
entities gppearing before the Court to file adisclosure tatement that identifiesal parent companiesand any
publicly-held company that has a 10% or greater ownership interest (such as stock or partnership shares)
in the entity. To assist the members of the Court in identifying possible recusds at dl gppropriate stages of
the appéd late proceedings, the corporate disclosure satement must be submitted at the times specified in
FRAP 26.1, Circuit Rules 12 or 15, and Circuit Rule 35(c). A revised corporate disclosure statement must
a0 be filed anytime there is a change in corporate ownership interest that would affect the disclosures

required by Circuit Rule 26.1. See Handbook at 21.

G. Useof the Deferred Appendix
What is a deferred appendix and why do | have to tell the Court in my initial submissions
whether or not | will useone? Counsel should review Fed. R. App. P. 30(c). Ordinarily, the appendix
isfiled with the gppellant’s or petitioner’ s opening brief. Sometimesiit is more convenient for the parties,
however, to defer filing the gopendix until after the briefs are filed. This enables counsel to assemble a
more complete and possibly more concise appendix because counsd will know from the briefs what
materids the Court will need to congder. If adeferred gppendix isused, the partiesfile preliminary briefs
that omit appendix references. After the deferred appendix isfiled, the parties submit fina briefs containing
the gppendix references. See Handbook at 42-44.

The Court asks for early notice of the parties intentions with respect to the deferred appendix
manly to eliminate the need for counsd to prepare and for the Court to process motionsfor leaveto utilize

adeferred appendix.
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Whether thegppendix isfiled with petitioner/appellant’ sbrief or whether itisdeferred, the gppendix
pages must be consecutively numbered.  Counsd and parties are o reminded that if any party causes
the inclusion of unnecessary materid in the gppendix, the Court may require that party to bear the cost of

reproducing the appendix, and/or may impose an appropriate sanction.

V. Motions Practice

A. Procedura Motions
What isa procedural motion? Any motion that does not have the potentia of disposing of the casein
whole or in part isconsdered aprocedura motion. Examplesinclude motionsto consolidate, to intervene,

to participate as amicus, to Say, to hold in abeyance, and to gppoint counsd.

1. Timing
When do | file my procedural motion? Under this Court’s case management plan, most procedural
moations must be filed within 30 days of the docketing of the gpped. The initid submissons order will
ordinarily set out the date by which procedurd motions must befiled. Oneexceptionis motionsfor leave
to participate as amicus curiag, which the court alows to be filed within 60 days of the docketing of the
apped. Findly, Rule 15(d) of the Federal Rulesof Appellate Procedure requiresthat motionsto intervene

be filed within 30 days of the filing of the petition for review.

What if I cannot file my procedural motion within 30 days of the filing or the docketing of the

appeal or petition for review? The Court recognizesthat certain motions cannot befiled within 30 days
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of docketing the apped. An event affecting the appeal may occur outside of the 30-day window. For
example, the Supreme Court could decideto review acaseraisng the sameissue asapending case. This
Court would congder amotion to hold congderation of the pending case in abeyance even though it was
filed outsde the 30-day window. Additiondly, the Court considers late-filed motions where the movant

can describe good cause for not filing within the 30-day window.

2. Forma requirements
In what format should I file my procedural motion? The formd requirements for most motions are
describedin Fed. R. App. P. 27 and D.C. Cir. Rule27. Counsdl should keep three requirementsin mind:
(1) the motion may not exceed 20 pages, (2) the motion and any memorandum in support must be
combined in one document; and (3) the Court neither requires nor uses proposed orders. The Court

requires an origina and four copies of every motion. See Handbook at 27-29.

3. Dispodition by Clerk’s order
When will the Clerk’s Office review and decide my procedural motion? The Clerk’s Office has
been ddlegated the power to review and dispose of only certain types of motions. The Clerk’s Office may
grant unopposed motions such as motions to consolidate, to hold in abeyance, to intervene, and to
participate as an amicus. If a procedural motion is opposed, it will be decided by a panel of judges.
Additiondly, certain procedura motions, such asmotionsto expedite, motionsfor gppointment of counsd,
motions to stay Didtrict Court or agency orders, and motions to exceed the page, word, or line limits are

decided by apand of judges. Findly, the Clerk retainsthe discretion to submit any procedurd motion to
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apand of judgesin an gppropriate circumstance.

Note that the rules do not require the Clerk to wait for an oppostion to dispose of a procedura
moation, though ordinarily in this Circuit the Clerk will endeavor to find out whether the motion is
unopposed. Aggrieved parties may seek reconsideration of Clerk’ sorders. Motionsfor reconsideration

are referred to the Specid Pandl.

How long will it take for the Clerk’s Office to dispose of my motion? Except for motions to
intervene, the Clerk’ s Office endeavorsto grant procedural motions shortly after it can be determined that
the motion is unopposed. Usudly thiswill be within five days after that determination being made.
Motionsto intervene are treated differently in that they are often granted asagroup ten days after
the time for filing such motions has passed, which would be about forty days after the petition for review

isfiled.

4. Disgpostion by judges
What happensif my procedural motion must be decided by a panel of the Court? If the procedural
motion, other than arequest for the gppointment of counsdl by a pro se litigant, isfiled before the case is
set for argument, briefing will be deferred until the procedurd mation is resolved. The maotion will be
referred to the Legd Divison of the Clerk’ s Office where it will be assgned to a g&ff attorney. The Staff

attorney will recommend a disposition to a Specid Pand.

How long will it take for the Special Panel to decide my procedural motion? Thiswill depend on
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the nature of the motion and the workload in the Legd Divison. Certain procedura motions are given
priority; these include motions to expedite, motions to Say District Court or agency orders, and motions
to hold in abeyance. Most procedura motions are resolved within 30 days of the filing of the opposition
or the reply to the opposition.

5. Particular motions

Arethere special points| should be aware of with respect to particular motions? Yes.

Motionsto intervene. If severa cases are consolidated on gpped, a movant for intervention need file
in only one case; the motion serves as a request to intervene in each consolidated case. If the motion is
granted, the movant automatically becomes an intervenor in each consolidated case. It isawaste of time
and resources, and will delay the processing of the apped, if duplicate motions for intervention arefiled in
consolidated cases. See Handbook at 16-17.

Movants for intervention should be aware that this Circuit ordinarily requires movants to

demondrate Article Il sanding as a condition of intervention.

Motionsto consolidate. The Court attemptsto identify casesthat arise from the same agency or Didtrict
Court proceeding and consolidate such gpped s on its own motion. Parties, however, should not rely on
the Court’s efforts. Instead, parties ought to seek consolidation by motion where appropriate. See

Handbook at 22-23.

Motions to hold in abeyance. These are motions to defer appellate consderation pending the
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occurrence of another event. Maost commonly motions to hold in abeyance are appropriate when the
parties are attempting to settle the dispute or when the result of arelated Court or agency proceeding will
subgtantidly affect or even moot the gpped. Absent exceptiond circumstances, adirect crimind gpped
will not be held in abeyance pending a post-conviction proceeding inthe Digtrict Court. See D.C. Cir. Rule

47.5.

Motions to expedite. Motions to expedite are given priority and presented to the Speciad Panel by the
g&ff atorneysin the Lega Divison as soon as dl the pleadings have been filed. In this circuit parties
seeking expedition, where expedition is not required by statute, must show both that there is a substantial
likelihood that the movant will prevall on the merits of the gpped and that, absent expedition, the movant
will suffer irreparable harm. The Court may dso grant expedition where the movant can show that the

public in generd has a subgtantia interest in quick resolution of the gpped. See Handbook at 33.

Motions for extension of time. Because briefing schedules are keyed to the ord argument date,
extensons of time after an gpped is caendared are highly disfavored. See Handbook at 29, 36. The
Court, by locd rule, has imposed a fairly comprehendve set of requirements on movants who seek
additiond timeto comply with a deadline. See D.C. Cir. Rules 27(h) and 28(f). For example, amotion
for leave to file out of time an opposition to amotion must befiled at |east three days beforethe opposition
is due, otherwise the motionfor leaveto file out of time must be accompanied by amoation for leavetofile
the motion for leave out of time. Thelead timewill vary depending on thetype of extenson sought. Parties

should consult the rules carefully. Additiondly, the rules require that the moving party seek the views of
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the other party and represent those viewsin the motion or describe the efforts made to obtain those views.
The rule aso encourages persond service of such motions and requires nothing less than the “most

expeditious form of mail deivery or overnight ddivery service”

Motionsto exceed the page (or word) limits. The Court limitsbriefsby the number of words contained
inthe brief. All other pleadings, including motions, petitions for rehearing, and answersto orders to show
cause, have page limits imposed by rule or by order. The Clerk has no authority to grant a motion to
exceed the page or word limits. All such motions, without exception, can only be granted by the judges
of the Court. Once again, counsel should consault D.C. Cir. Rules 27 and 28, and the Handbook at 29,
39, before filing such a motion or any response to such amotion. The Court looks upon mations to

exceed the page or word limitswith extreme disfavor. Such motionsarerarely granted.

B. Digpostive Motions
What is a dispositive motion? Any motion that will terminate in whole or in part this Court’s
congderation of an gpped or petition for review is a dispostive motion. Examples include motions for
summary affirmance, motionsto dismiss, motionsfor remand, and motionsto trandfer. A motionto dismiss

in part or to summarily affirmin part is consdered a digpogtive motion.

1. Timing
When should my dispositive motion be filed? D.C. Cir. Rule 27(g) requires that dl dispogtive

motions, with one exception, be filed within 45 days of the docketing of the case in this Court. The
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exception providesthat gppellantsor petitionersmay moveto dismisstheir own casesat any time. The45-
day requirement isimposed to dlow the Court to dispose of such motions early inthe apped. Thissaves
the resources of both the Court and thelitigants. Appedsthat are amenable to digpositive motions can be

dedt with before the parties and Court needlesdy expend energy preparing, filing, and processing briefs.

What if | cannot file my dispositive motion within 45-days of docketing the appeal? D.C. Cir.
Rule 27(g)(1) dlowsfor thefiling of mationsfor voluntary dismissal by the appelant or the petitioner a any
time All other motions filed outsde of the 45-day window must be accompanied by a motion for leave
to file the dispogtive motion. The motion must demonsirate good cause for the untimely filing. The Court
most often recognizes good causefor latefiling where the motion could not have been filed sooner because

the motion relies on an occurrence outs de the 45-day window.

If | file adispositive motion will | also have to file a brief? If adigpogtive mation isfiled by any
party within 45 days of the docketing of the case, briefing is deferred unless the Court orders otherwise.
A dispostive mation filed outsde of the 45-day period will not necessarily defer the briefing of the apped.
If, for example, an gppellant submits a motion to remand three days before the appellant’s brief is due,
gopdlant mugt Hill fileabrief, evenif themotion for remand has not been decided. Therefore, any late-filed
dispositive motion should be accompanied by amotion to defer briefing if the movant wishesto avoid filing

abrief. Motionsto defer are not routingly granted.
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2. Forma requirements
What is the format for my dispositive motion? The forma requirements for most motions are
described in FRAP 27 and D.C. Cir. Rule 27. Counsdl should keep three requirementsin mind: (1) the
motion may not exceed 20 pages, (2) the motion and any memorandum in support must be combined in
one document; and (3) the Court neither requires nor uses proposed orders. The Court requiresanorigina

and four copies of dl motions. See Handbook at 28.

3. Dispodition by Clerk’s order

When will the Clerk’ s Officereview and decide my dispositive motion and how long will it take?
The Clerk’ s Office may grant routine motions, filed by gppellants or petitioners, for voluntarily dismissal
of their own cases. The Clerk’ sOfficemay a so grant routine unopposed motionsto transfer casesto other
circuits or for voluntary remand to thedidtrict court or agency. The Clerk retainsthe discretion to refer any
of these motions to the judges for dispogition. Ordinarily the Clerk will attempt to ascertain whether an
oppogtion will be filed before ruling on the motions described above.  If any party opposes amotion, it
must be disposed of by the judges.

Routine unopposed motions to voluntarily dismiss appedls, to transfer gppeds, and for voluntary
remand, are ordinarily granted by Clerk’s order within five days of the determination that such motion is
unopposed.

A find point to remember isthat an gppe lant's failure to respond to a dispositive motion will, after

proper notice, result in dismissal of the gpped for lack of prosecution.
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4. Dispostion by judges
How long will it take for the judges of the Special Panel to decide my dispositive motion? Al
dispositive motions except those described above must be decided by apand of judges. Thetime between
filing and dispogition will depend on the nature of the motion and the workload in the Legd Divison. All

dispositive motions are presented to the Court within 60 days of the filing of the reply to the opposition.

5. Particular motions
Motions for summary affirmance. A motion for summary affirmance should be filed when the apped
presentsnoissuesof first impresson, wherethefactsarerdatively uncomplicated, and whereord argument
isunlikely to add sgnificantly to thedecisond process. Itisvery unlikely that the Court will grant summary
affirmance where the apped involvesanissue of first impression or wherethis Court would have to choose

between conflicting circuit decisons.

Motionsfor summary reversal. The Court grantsvery few motionsfor summary reversa. Such motions
are appropriate where intervening Supreme Court or D.C. Circuit Court of Appedls decisons render the
Didrict Court or agency disposition incorrect.  Such motions are dmost aways inappropriate in other

circumstances.

Motionsto dismiss. Mationsto dismiss should be filed wherethe Court’ s power to decide an apped is
in question. If the order under review is not afind order, if the gppellant or petitioner lacks standing to

chdlenge the order under review, if the apped or petition for review wasfiled out-of-time, if the gpped is
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moot, or if this Court has no statutory authority to review the order appeded, then amotion to dismissis
gopropriate. If thejurisdictiona question is particularly difficult, parties may wait and raise the questioniin
ther briefs. In other words, ajurisdictiond argument isnot waived if it isnot raised in amotion within 45-
days of the filing of the apped.

A moation to dismiss, unless the gpped is legdly frivolous, is not the proper vehicle to argue the
merits of the agency or Didtrict Court order. Such arguments should be made in a motion for summary

afirmance.

Motionstoremand. A motion to remand isoften filed when further proceedings before the Digtrict Court
or the agency are appropriate. Counsd should be aware of the distinction between aremand of the record
and aremand of the case. A remand of the record is most gppropriate when the Digtrict Court or agency
needsto supplement the record with additiona fact-finding. Where only therecord isremanded, the Court
of Appeds retains jurisdiction and the Didrict Court or agency cannot change its ultimate digposition.
Where the Court of Appeals remands the entire casg, it rdinquishesjurisdiction and the Digtrict Court or
the agency isfreeto reconsder itsdigpostion in light of whatever instructions may accompany the remand.

See Handbook at 34.

Motions to voluntarily dismiss direct criminal appeals. To protect appdlants in direct crimind
appedls, the Court’ sHandbook of Practice and Internal Procedures sets out on page 34 thefollowing
requirement:

The motion must be accompanied by an affidavit from the appellant, Sating that
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the appellant has been fully informed of the circumstances of the case and of the
consequences of a dismissd, and wishes to dismiss the gpped. The affidavit dso must
recite the gppellant’ s satisfaction with the services of counsd.

C. Emergency Motions
What is an emergency motion? Emergency motions are those motions that seek relief from the Court
onan expedited bas's, usudly to forestal the effective date of an agency or Digtrict Court order. The most
common emergency motions are motions to stay District Court or agency orders or agency rules, or
motions to enjoin specified action by aparty or parties pending disposition of the gpped. An emergency
motion will usudly contain an dlegation of irreparable harm that the movant is suffering or will begin to

auffer on adate cartain. See Handbook at 31-32.

1. Timing
When should | file my emergency motion? Emergency motions should befiled as soon aspracticable
oncethe apped hasbeen filed or the petition for review docketed. Counsdl should beawarethat the Court
may judge the urgency of the motion by consdering the diligence of counsdl in pursuing the goped aswell
astheemergency rdief. Counsdl should also notethat Rule 8 of the Federal Rules of Appellate Procedure
and D.C. Cir. Rule 8(a) require the movant first to seek a stay or injunction from the Digtrict Court or

agency. ThisCourt may defer ruling on an emergency motion pending aninitid ruling by the Didtrict Court

or agency.
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2. Procedures

Arethere special procedures| should follow when filing an emergency motion? Counse should
consult Rules 8, 18, and 27 of both the Federal Rules of Appellate Procedure and thelocd rules. Counsdl
should aso consult the rlevant portionof the Court’ sHandbook. Counse should call to givetheClerk’s
Office advance notice of thefiling of an emergency motion, whether or not counsd iscertain that themotion
will befiled, especidly if very quick judicid action may be necessary. Counsd should clearly State & the
beginning of the motion when action is needed and why. Arbitrary dates with no explanation are of little
help to the Court.

Counsel should conault the relevant case law and make certain that al four factors listed in D.C.
Circuit Rules 8 and 18 are discussed: (i) the likelihood of success on the merits; (i) the prospect of
irreparable injury to the moving party if relief iswithhed; (iii) the possbility of harm to other partiesif relief

is granted; and (iv) the public interest.

3. Forma requirements
What are the formal requirementsfor a motion for emergency relief? The forma requirementsfor
most motionsare described in Federd and D.C. Circuit Rule 27. Counsd should keep three requirements
in mind: (1) the motion may not exceed 20 pages, (2) the motion and any memorandum in support must
be combined in one document; and (3) the Court neither requires nor uses proposed orders. The Court
requires an origind and four copies of every motion. The motion should dso be clearly labded as an

“emergency” motion.
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4. Dispostion by judges
How long will it take the Court to decide my emergency motion? An emergency motion is
immediatdly routed to the Legd Divison of the Clerk’ s Office, whereit isassgned to agteff atorney. The
gaff atorney will review the motion and discuss a course of action with his or her supervisor. If
appropriate, the staff attorney will promptly contact the judges of the Specid Pand to discuss the
emergency. Depending on time congraints, the staff atorney will a@ther brief the Specid Panel ordly or
prepare awritten recommendation. The Specid Pand may decide to order an expedited response. The
Specia Pand may dso, in gppropriate circumstances, issuean “ adminidrative stay” to dlow sufficient time
to brief and consder the matters presented in therequest for emergency relief. Thisprocesswill betalored
to the urgency of the request presented to the Court. The Court makes every attempt to dispose of

emergency motions within the legitimate time limits st out by the movant.

D. Moationsfiled after the gpped is cdendared
1. Timing
Will the Court consider motionsfiled after my caseiscalendared for oral argument? TheCourt’s
case management plan is designed to encourage the filing and disposition of motions before cases are
caendared for argument. Occasiondly, however, it is necessary and appropriate to file motions after
argument is scheduled. Unless the motion seeks voluntary dismissdl, or is directly rdated to briefing and
argument (such as amotion to exceed the word limits or a motion to dismiss for falure to file a brief), it
should be accompanied by amoation for leave to file the motion out of time. The motion for leave should

explain why the motion was not filed within the 30-day window for procedurd motions or the 45-day
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window for digpositive motions.

2. Digpostion by Clerk
Which motionsfiled after my caseiscalendared will be disposed of by the Clerk? Oncethe apped
is caendared, the Clerk’ s authority to rule on motionsis very limited. Nearly al motionswill go ether to

the presding judge of the pand or to the entire pand.

3. Disposition by Judges
What procedure is followed when my motion is referred to the presiding judge or the panel to
decide? The presding judge decides certain procedura motions, such as motionsfor extensions of time,
moations to postpone argument, and motions for extension of theword limits. The presiding judgein hisor
her discretion may rule on the motion, refer the motion to the full pand for disposition, or refer the motion
to the Legd Divison of the Clerk’ s Office for arecommendation. Other motions are generdly sent to the
Legd Divison, which prepares a recommendation for the merits panel scheduled to hear argument in the

case.

E. The Specid Pandl
What is the Special Panel? The Specid Pand isapand that isdways on duty to hear emergencies,
decide motions, and dispose of cases without argument, pursuant to D.C. Cir. Rule 34(j). Each active
judge on the Court serves on the Specia Panel for up to three months during the term and for sx weeks

during the summer. Mogt of the recommendations made by the staff attorneys of the Legd Divison of the
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Clerk’ s Office are presented to the Specid Panedl.

V. Screening and Cdendaring the Apped

A. Screening
How are appeals and petitions for review screened in the D.C. Circuit? In civil cases, a package
of maeridsthat includestheinitid submissons and the Didtrict Court docket entries are sent to the Legd
Divisonafter theinitid submissonsarefiled and any motionsfiled have been decided. A gaff attorney will
review the materid, checking to see whether jurisdiction is proper and whether there are related cases.
If jurisdiction is proper and there is no reason why consideration of the case should be held in abeyance,
the staff attorney will then make an initid determination whether the apped should be decided with or
without ord argument. Of course, the fina determination whether or not argument is gppropriate will be
made by the judges.

Direct crimind appeds are treated differently. In most instances the Clerk’ s Office will issue a
briefing schedule once the transcripts necessary for the appeal have been completed. The Legd Divison
will wait until gppellant’s brief isfiled, and often until gppelleg’s brief is filed, to screen the case. Thisiis

necessary because the nature of the apped will often not be apparent until the briefs have been filed.

1. Screening designations
a Rule 34(j) cases
How do | know whether my case will be screened for disposition without argument pursuant to

D.C. Cir.Rule 34(j)? If it gppearsthat ord argument is unlikely to aid the Court Sgnificantly in deciding
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the appedl, the appeal will be screened for potentia disposition without argument. See Handbook at 48-
49. Uncomplicated gpped s presenting i ssuesthat have been authoritatively decided by this Court are most
oftengppropriatefor digpogition without argument. Many pro se gppeasand somedirect crimind appeds

are gppropriate for dispogition without argument.

What happensif my caseis screened for possible disposition without argument? Can | object?
When the staff attorney screens the case for disposition without argument, the Clerk’s Office issues a
briefing schedule that states the appea “may fdl within the intent and purpose of Rule 34(j).” The order
goes on to note that “[t]his notice does not preclude the Court, after examination of the briefs, from setting
this case for ord argument.” The order Sgnifies only that a saff determination has been made that the
appeal can be decided without ora argument. No judicial determination has been made and no objection
IS gppropriate at this point.

After briefing is complete, unless it gppears that rescreening by the Director of the Legd Divison
is appropriate, a staff attorney will prepare a written memorandum and a proposed disposition for
presentation to a Special Pandl. If the Specid Pand agrees to decide the case without argument, the
partieswill receive anoticeincluding the names of the judges who madethe decison. At thispoint, parties
may seek reconsderation of the decision to dispose of the case without ord argument. Such
reconsderation isrardly granted. About two weeks after the parties receive notice that the apped will be
decided without ord argument, the Court will issue the gppropriate judgment or order disposing of the
appedl. The determination to decide a case without oral argument must be unanimous.

If the Specid Pand determines that an gpped screened by Staff for digposition without argument
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ought to be scheduled for argument, the parties will recelve an order placing the case on the argument

cdendar.

b. Regular merits
What happensif my caseisscreened for disposition after argument? If, after review, astaff atorney
determines that an apped is appropriately placed on the argument caendar, the apped is designated as
gopropriate for digoosition by aregular merits pand. The gpped will then be assgned an ord argument
date. The briefing schedule will be keyed to the argument date and the last brief will ordinarily be due a
least 50 days prior to oral argument. Oncethe briefs have been filed, the judges on the regular merits pandl
may determine that oral argument is unnecessary to the disposition of the apped. In that event, a notice

will issue informing the parties that the gpped will be decided without argument.

c. Complex cases
What happensif my appeal isidentified asa“complex” appeal? Asmany as Sx or more gppeds
each year are designated “ complex” cases. See Handbook at 8, 23. These cases usudly involve large
numbers of parties, many issues, and enormous agency or Digtrict Court records. Often the Court permits
severd petitioners or gppelants briefs. In many ingtances the usud page or word limits are expanded.
These gppedls, once identified, are managed in the Legd Divison. The Legd Division atempts to put
together, with the aid of the parties, a briefing format that results in the most efficient and concise
presentation possible. The parties’ input may be sought through written comments on proposed briefing

formats or through face-to-face meetings between Court staff and lead counsd.
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Ordinarily, early in the process, a*“sdlect pand” is randomly assigned to the case for dl purposes
through final disposition. Sometimes, however, when there are numerous “complex” cases Smultaneoudy
pending beforethe Court, the Specid Pand will gpproveabriefing format. The seect pand that will decide

the merits will be condtituted later, as earlier pending “complex” cases are terminated.

2. Screening for mediation
Will my case be referred to the Court’ s Alternative Dispute Resolution Program for mediation?
Cases are sdlected for referral to the Court's Mediation Program by the supervisory staff of the Lega
Divison and the Director of Dispute Resolution in the Circuit Executive's Office. Many factors are
congdered, including the issues, the parties, and the nature of the case. In addition, litigants may request
mediation by writing to the Clerk's Office or by submitting the "Request for Mediation” form which may
be found on the Court's webste and which is included among the materids mailed to the litigants after the
docketing of theapped. Theserequestsar e confidential and need not be served upon other parties
to the appeal. None of the factors considered by the Court's staff in determining whether a case is
appropriate for mediation, including arequest for mediation, isdigpogitive; and nonewill, by itsdf, preclude

or compe referrd to the mediation program.

B. Cdendaring
1. Timing
How soon after my case is screened will it be calendared? Theinterva between screening and the

argument date will depend on the Court’s casdoad at any given time. The argument date will often be
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between nine and twelve monthsfrom the date that the appedl or petition for review wasdocketed. Notice
of theargument date should be received consderably sooner asthe briefing schedulewill usudly be set out

in the same order that schedules oral argument.

2. Mechanics
How are the date and panel selected for my appeal? The Court establishes a gtting schedule in
January that covers the upcoming September to May term. The Court schedules only emergency ord
arguments in June, July, and August. The dtting schedule is randomly generated and provides for each
judge to St with each other judge &t least three times.

A computer program randomly assigns casesto the panels. Asthe cases are screened, they enter
aqueue with the oldest cases at the front of the line. The Caendar Clerk enters the case numbersinto a
program which assigns the case to the first available date after checking three things. Firdt, the program
will caculate the amount of time needed to brief the gpped and only sdect a date that fits the caculation.
Second, the program will skip over any panels where ajudge is disqudified from gtting on the particular
cae. Findly, the programwill check the casemix. For example, if two Environmental Protection Agency
cases are dready scheduled for one pand and the Caendar Clerk enters a third EPA case into the

program, the program will skip that week and look for another week with no more than one EPA case.

VI. Briefing the Apped
A. Entering the briefing schedule

1. Rule 34(j) cases
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When will | get my briefing scheduleif my caseis screened for possible disposition without oral

argument pursuant to D.C. Cir. Rule 34(j)? The screening decison is normaly made after the Court
hasrecaivedinitid submissonsand after dl motionshave beenresolved. OncetheLegd Divisonidentifies
the case as a potential candidate for Rule 34(j) treatment, the Clerk’s Office issues a briefing schedule

alowing appellant or petitioner at least 40 days to file the opening brief.

2. Regular merits cases
When will I get my briefing scheduleif my caseis screened for disposition after argument? The
briefing schedule will be set out in the same order that schedules the argument date. Briefing is keyed to
the date of argument and the last brief in the case will be due at least 50 days before argument. Unlessthe
appeal has been expedited, the first brief will be due no fewer than 40 days after the order establishing

briefing has issued.

What if | need moretimethan allotted to file my brief? Because briefing iskeyed tothedate of oral
argument, motions to extend time are disfavored and rarely granted. Counsd should make such motions

only if supported by extraordinarily good cause. See Handbook at 36.

3. Multi-party and “Complex” cases
Howisbriefing handled in “ Complex” and other multi-party cases? Where there is a prospect of
multiple briefs by smilarly Stuated parties, the Court, through the Legd Division of the Clerk’ s Office, will

intervene when the case or cases are being screened. Mot often an order to show cause will issue
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soliciting comments on a proposed briefing schedule that requires partiesto file joint briefs. If the parties
agree to the format or propose a reasonable aternative format, the briefing schedule can be adopted in a
Clerk’ s order and the case scheduled for argument. If the parties seek rdief from the length limitsfor their
briefs, or do not agree with (and propose no reasonabl e dternative to) the proposed format, the comments
are presented to judges to determine the format. See Handbook at 23.

In“complex” cases, the format is dways considered and adopted by apane of the Court.

B. Formd Reguirements
1. Word Limits

How long may my brief be? Counsd should read Fed. R. App. P. 32(a)(7) and D.C. Cir. Rule 32(a)
carefully. Principa briefs of appe lants/petitioners/appellees'respondents may not exceed 14,000 words
if prepared by aword processing system that countswords. Reply briefs of petitioners or appellants may
not exceed 7,000 words. See Handbook at 39. Briefsof intervenors may not exceed 8,750 words and
reply briefs of intervenors may not exceed haf that amount.

Parties may rely on the word counts reported by their word processing systems provided that
footnotes and citations are included in such word counts. Each brief must contain a certificate from the

counsd of record or party stating the number of words or lines.

What if | my word processing system does not count the words in my brief? Fed. R. App. P.
32(a)(7)(A) sets out page limits for parties who cannot rely on aword count. Principa briefs can be no

more than 30 pages,; petitioner or gppd lant reply briefs can be no more than 25 pages.
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2. Form of briefs
What should be the form of my brief? Rule32 of the Federd Rulesof Appellate Procedureand of the
D.C. Circuit’slocd rulesgovern theform of briefs. Counsel should remember that al briefsmust be bound
and that each type of brief isassigned a color for its cover. Briefs of gppellants or petitioners must have
abluecover. Briefsof gopelleesor repondents must have ared cover. Briefsof intervenorsor amici must
have agreen cover. Reply briefs must have agray cover and gppendices must have awhite cover.

Rule 32 dso sats out the information that must be printed on each cover.

3. Number of Copies
How many copies of my brief do | file? D.C. Cir. Rule 31 sats out this requirement. See also
Handbook at 38. In most instances partiesmust filean origind and 14 copiesof every brief. If the parties
are usng adeferred gppendix, however, 7 copies of theinitid briefs arefiled without appendix references,
followed by an origind and 14 copies of the fina briefs that include the appendix references. If aparty is
proceeding in forma pauperis, only one copy of thebrief need befiled. The Clerk’ sOfficewill makethe

additional copies.

4. Deferred Appendix
What isa deferred appendix and when isit used? Counsd should read Rule 30 of the Federa Rules
of Appellate Procedure and D.C. Cir. Rule 30 for adl questions concerning the gppendix. See also
Handbook at 43-44. The use of a deferred appendix is discussed in Federa Rule 30(c). A deferred

appendix is filed after the principa briefs are filed, instead of with the gppellant’s or petitioner’s brief.
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When the gppendix is deferred the parties must file two sets of briefs. The firgt set of preiminary briefs
does not include referencesto the gppendix. The second set of “find” briefsaddsthe appendix references.

The Court does not limit the use of the deferred gppendix. It ismost useful, however, in gopeds
that involve large complicated records. In those cases a deferred appendix alows the parties additiond
time for preparation of the appendix and allows the parties to submit a more concise appendix based on

the matters actudly contained in the briefs.

5. Contents
What must bein my brief besidesmy argument? Rule 28 of the Federal Rules of Appdllate Procedure
sets out items that must be included in the briefs. D.C. Rule 28(a) adds more itemsthat must be included.
Three particular items should be pointed out. This Circuit requires a glossary when the brief contains
abbreviations and acronyms, and this Circuit requires a summary of argument in every brief filed.
Additiondly, the table of authorities must identify with an asterisk those authorities chiefly relied on. See

Handbook at 40-41.

Do theitemsrequired by the Federal and D.C. Cir. Rulescount towardsmyword limits? Some
items are excluded. Under Fed. R. App. P. 32(a)(7)(B)(iii), the corporate disclosure statement, table of
contents, the statement with respect to orad argument, the certificates of counsd, and any addenda of
statutes or regulations are not counted toward the word limitation. In addition, D.C. Cir. Rule 32(3)(2)

excludes the certificate required by Circuit Rule 28(8)(1) and the glossary.



May | cite unpublished opinionsin my brief? Unpublished dispositions of this Court or of the Digtrict
Court may not be cited for their precedentid effect. They may be cited, however, “when the binding or
preclusve effect of the dispogtion, rather than its quality as precedent, isrdevant.” See D.C. Cir. Rue

28(c), Handbook at 41.

6. Briefsfiled under sedl
What if | must refer to sealed mattersin my brief? Counsel should read D.C. Cir. Rule 47.1
caefully. If counsd must refer to seeled materialsin the brief or include sealed materiasin the appendix,
then two sets of briefs or gppendices must befiled. A complete brief including the confidentid materias
is submitted under sedl. A second “public brief” that deletes the confidentid materid is aso submitted.

The same procedures should be followed for gppendices containing seded materids.

C. Paticular Parties
1. Intervenors

What istheroleof intervenors? Aretherelimitationson participation? Geneadly, intervenorsare
only alowed to amplify the arguments of the party the intervenor supports and may not raise additiona
issues or make additiona challenges not made by the petitioner or gppdlant. If the intervenor wishes to
make a chalenge that a petitioner will not make, the intervenor mugt file its own petition for review.

Intervention is often governed by statute in agency cases. Counsdl should consult the statute
governing review of the particular order to determineif and how intervention may behad. Absent statutory

guidance, the Court will look to the Federal Rules of Appellate Procedure and the Federal Rules of Civil
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Procedure. Counsdl should also be aware that thiscircuit ordinarily requires that intervenors demondrate
Artidle Il gtanding.

Intervenors are sometimes alowed limited participation in ord argument.

2. Amicus Curiae
What istherole of amicus curiae? Arethere limits on participation? Amicus curiae should not
merdy repeet the arguments of the party they support. Rather, the participation of an amicus curiae should

provide the Court with an additiona perspective that expands on points addressed in the principa briefs.

The Court requires that amicus curiae file a notice of participation or a motion for leave to
participate within 60 days of the docketing of the apped. This requirement does not gpply to the United
States or to individud states. The Court will ordinarily deny leave to participate as an amicus curiee if
participation would cause the recusa of amember of the panel scheduled to decide the case. An amicus
curiae, unless gppointed by the Court, is not permitted to participate in oral argument absent leave of the

Court.

VIl. Ord Argument

A. Allocating Argument Times
How much time will | get for oral argument? When will | find out? May | ask for additional
time? Inthis Circuit, most cases are alocated 15 minutes per Sde. Fairly straightforward cases may be

alocated 10 minutes per sde and more complicated cases may be alocated up to 30 minutes per Sde,
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though thisisrare. Complex cases, depending on the nature of the appedl, may be dlocated severa hours
of argument time.

Counsdl are ordinarily sent an order dlocating argument time two to three weeks before the
argument date. Partiesmay moveto expand or redllocate argument time; however, such motionsarerarely

granted.

Will the Court allocate rebuttal time? Ordinarily, the Court will not alocate rebutta time. Counsdl

must reserve that time at the outset and subtract it from the opening argument.

How do | get atranscript or copy of an oral argument tape? Transcripts of ora argumentsmay be
obtained by submitting awritten request to the Court. They may a so be requested from the intake counter
in the Clerk’s Office (Room 5423). You will be directed to contact the private reporting company
authorized to transcribe the Court’ sord argument tapes. 'Y ou may then place your order directly with the
reporting company. It will arrange to pick up the tapes from the Court, transcribe them and deliver them
to you. You are respongble for paying the reporting company directly for the transcripts.  Current
transcription rates are $1.65 per page of transcribed materia delivered to you within ten business days.
Faster sarvice isavailable at dightly higher prices.

Copies of ora argument tapes may be purchased in cases that are completely closed, i.e., al
appeds, remands, and other further proceedings have concluded. Please note, however, that the Court
only retains argument tapes for 2 years after the case has been closed. Further information on ordering

recordings may be obtained from the Clerk's Office.
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VIII. Deciding the Apped

A. Timing
How soon after argument will the appeal be decided? Theaveragetimefrom argument to termination
for cases argued during the 1998-1999 term was 81 days. The Court attemptsto dispose of dl the cases

argued during aterm before the beginning of the next term.

B. Methods of Disposition
1. Published v. Unpublished
Will the disposition of my case be madein a published opinion? The criteriafor publication are set
out in D.C. Cir. Rule 36. If counsd beieves that an unpublished dispogtion meets one or more of the
criteria contained in Rule 36, amotion to publish may befiled within 30 days after judgment. Such motions

arerarely granted.

IX. Post-Judgment Review
A. Formd Requirements
1. Peitionsfor rehearing
When should| filemy petition for rehearing? PursuanttoD.C. Cir. Rule35(a), petitionsfor rehearing
mugt befiled within 30 days after entry of judgment, unlessthe United States or an agency or officer thereof
isaparty, in whichcasethe petition must befiled within 45 days of judgment. Partiesshould be awarethat

very few petitions for rehearing are granted.
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How many copies should | file and how long may my petition for rehearing be? The Court
requiresan origina and four copiesof apetition for panel rehearing. Petitionsfor rehearing may not exceed

15 pages.

Can | file aresponse to a petition for rehearing? If the Court wishes a response to a petition for
rehearing it will enter an order to that effect. Otherwise, no responseswill berecaeived. The Court will not

ordinarily grant rehearing without a response.

Does my petition for rehearing stay the Court’s mandate? Yes, the mandate is stayed until seven

days after the digposition of any timely petition for rehearing.

2. Pditionsfor rehearing en banc
When should | file my petition for rehearing en banc? Petitions for rehearing en banc are rardly
granted. Counsd should carefully consider whether the petition meets the criteria set out in Federa Rule
of Appellate Procedure 35(a), i.e., whether “en banc consideration is necessary to secure or maintain
uniformity of the court's decisons’ or whether “ the proceeding involves a question of exceptiona
importance.” 1f counsd isconvinced that the petition meetsone or both of these criteria, then thesametime
limits as are gpplied to a petitionfor pand rehearing apply to apetition for rehearing en banc. If the United
States, an agency or officer thereof is a party then the petition must be filed within 45 days of judgment.

All other petitions must be filed within 30 days of the judgment.
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How long may my petition be and how many copiesmust | file? An origina and nineteen copiesof

apetition for rehearing en banc must befiled. The petition for rehearing en banc may not exceed 15 pages.

What if | combine my petition for panel rehearing with my petition for rehearing en banc? A
combined petition for pand rehearing and rehearing en banc may not exceed 15 pages. An origind and

nineteen copies of the combined petition must be filed.

Does a petition for rehearing en banc stay the mandate? Yes. See D.C. Cir. Rule 41(a).

May | file a response to a petition for rehearing en banc? Not unless the Court requests that a

response be filed.

What happens if the Court decides to rehear my case en banc? Usudly, the Court will schedule
argument and often will order supplementd briefslimited to aspecific issue or issues. Thejudgment of the
Court issued by the origind pand, but not the panel’ s opinion, will be vacated. Once the en banc Court
decides the case, a new judgment is entered. An evenly split Court results in affirmance of the decision

under review.

Oncethe en banc Court enters a new judgment, when doesthe mandateissue? Seven days after

the entry of judgment.
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3. Issuance of the Mandate
When will the mandateissuein my case? Ordinarily the mandate issues seven days after thetimefor
filing a petition for rehearing has passed. If apetition for rehearing isfiled, the mandate issues seven days

after the digpogtion of the petition for rehearing.

What if | wish to havetheissuance of the mandate stayed pending an application to the Supreme
Court for awrit of certiorari? Federa Rule of Appellate Procedure 41 and D.C. Circuit Rule 41 set
out the procedures for obtaining a stay of the mandate pending an gpplication for awrit of certiorari. If a
party doesfile an gpplication for writ of certiorari while the mandate has been stayed, the stay will continue

until the Supreme Court disposes of the application.

X. Costs

What are costs and how much can | request? Cogtsarerembursement alowableto aprevailing party
pursuant to Federd and Circuit Rules 39. The only costs available on gpped are the docketing fee and
the cogts of printing or otherwise physicaly preparing the briefs. Secretarid and other overhead expenses
are not dlowable. Cogts can only be claimed on the form furnished by the Clerk and must be submitted
within 14 days of judgment. The Clerk conducts a periodic survey of the rates charged by locd printers
for the various services and determines the average charge. This average becomes the alowable amount
of reimbursement for the next year. The fee scheduleis published and is dso avallable from the Clerk’s

Office.
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XI. Appointment of Counsel
A. InCrimind Cases
1. Making the gppointment
How are counsel appointed in criminal appeals? Representation in crimina mattersis governed by
the Crimind Justice Act (“CJA”). Pursuant to that Act, the Court maintainsalist of atorneys eigible for
appointment. Selection to the list is made by a Committee of the Court but the list and gpplications are
managed by the Federd Public Defender. Application should be made through that office. The Federd

Public Defender makes the actud assgnments from the list. See Handbook at 25.

2. Compensation

When can | expect payment of my CJA voucher? The Crimind Justice Act, the implementing
regulations, and this Court's CJA Plan require severd review stepsto ensure that gppointed counsel have
complied withthe Act, and that the amount of compensation requested isjustified. Vouchersarereviewed
by the Court of Appedls Clerk's Office for accuracy and to ensure that supporting documentation is
adequate. In addition, a subgtantive recommendation on the merits of the clam is submitted to the
reviewingjudge (either the presiding judge of the pand that decided the apped, or the author of the Court's
opinion). Once the reviewing judge has made adetermination of the amount of compensation warranted,
the voucher isreturned to the Clerk's Officefor payment. If thetotal claim exceedsthe maximum permitted
by the Act (currently $2,500 for an appeal), however, the Chief Judge must aso approve the claim before
payment.

Although each person involved in processing and review of vouchers endeavors to complete the
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process expeditioudy, the number of steps required, and the press of other duties, may add to the time
between submisson and payment. Once technicd review is complete, avoucher isusualy processed for

payment within two weeks.

What can | do to expedite review and payment of my voucher? Deays sometimes occur because
counsdl do nat, in the first instance, provide full documentation and support for the hours or expenses
clamed. Counsd should bethoroughly familiar with the requirements contained in the CJA Guiddinesand
this Court's CJA Plan.

Payment may aso be ddayed because of this Court's policy of holding vouchers in consolidated
cases, or cases in which successor counsel have been employed, until dl vouchers of dl attorneys have
been submitted. Counsdl should be mindful in such cases that tardiness on their part may have anegative
effect on thar colleagues, and should gtrive to submit al vouchers in atimely fashion. The Court may
reduce payment of tardy claims, or even deny payment atogether.

If gpplication of the Court's policy works an unusua hardship on an attorney whose representation
is complete, he or she may submit to the Court amotion for interim compensation. If granted, counsd will
receive a least partid payment of the gpproved clam; the remainder (usudly one-third) will be withheld

until the conclusion of the case.

B. InCivil Cases
1. Making the Appointment

How are counsel appointed in civil cases? For civil appointments, counsd should send a letter of
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interest, with attached resume, to the attention of the Clerk’s Office Lega Coordinator. Counsd will

aways be contacted to determine availability before an appointment is made.

2. Compensation
| sthere compensation for Court-appointed counsel in civil cases? No compensation is avalable

for counsal who agree to be appointed in civil cases.

Xll. Jdudicid Misconduct Complaints

How do | file a disability or misconduct complaint against a judge of the Court of Appeals? If
you believe that a judge of the D.C. Circuit has "engaged in conduct prejudicia to the effective and
expeditious adminigtration of the business of the courts” or that the judge "is unable to discharge dl the
duties of office by reason of mentd or physicd disability,” 28 U.S.C. § 372(c), you may file acomplaint
etting forth your dlegations. The complaint must be filed on aform available from the Court of Appeds
Clerk's Office. Beforefiling a complaint, you should review the procedural and subgtantive provisonsin
the Circuit's Rules Governing Complaintsof Judicia Misconduct or Disability. TheRulesareavailablefrom
the Clerk's Office; they are dso widdy published -- for example, in the United States Code Annotated,

and on the Court's Internet site.

How will my complaint be processed? A complant in proper form will be tranamitted to the Chief
Judge for initid review. The Chief Judge may dismiss the complaint if it is determined that the conduct

aleged is not a proper subject for investigation, or that the alegations are frivolous, if the problem raised
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has been corrected, or if intervening events have rendered further action unnecessary. Otherwise, the Chief
Judge will gppoint acommittee of judges to investigate the dlegations, and to report to the Circuit Judicid
Council. The Council then has ultimate responsibility for deciding what action, if any, isappropriate. The
find decisons of the Chief Judge and the Judicid Council are in some limited circumstances subject to

further review.

XIIl. Attorney Admissions and Discipline
Do | need to be a member of the Court's bar to file papers with the Court? Asagenerd rule, dl
papers filed with the Court must be signed by at least one member of the Court'sbar. See D.C. Cir. Rule

46 and Handbook at 6-7, for exceptions to this requirement.

Do | need to be a member of the Court's bar to argue a case before the Court? Yes dthough the
Court may alow an attorney to appear pro hac vice, onetime only, to present oral argument. See D.C.

Cir. Rule 46(a); Handbook at 6-7.

How do | gain admission to the Court's bar? An attorney admitted to the highest Court of agtate or
to the bar of another federal Court may be eligible for admisson and can gpply by completing the form
supplied by the Clerk and submitting it dong with a certification of membership and good standing from

the qudifying bar, and the requiste fee. See D.C. Cir. Rule 46(b); D.C. Cir. Handbook at 6-7.

What happensif aquestion arisesabout an applicant' sfitnessfor admission? The Court may refer
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the matter to its Committee on Admissons and Grievances for arecommendation. See D.C. Cir. Rules,

App. 11, Rulell(c).

What standards of professional conduct apply to me while litigating before the Court? The
disciplinary rules adopted by the Digtrict of Columbia Court of Appedls. See D.C. Cir. Rules, App. I,

Rule1(b).

What arethe Court'sproceduresfor investigating allegationsof attorney misconduct? The Court
may refer to its Committee on Admissions and Grievances any accusation or suggestion of misconduct for
investigation and recommendation. See D.C. Cir. Rules, App. II, Rule l1(d). If the Committee finds that
misconduct occurred, the Court will issue an order directing the attorney to show cause why discipline
should not beimposed. If the dlegations of misconduct are sustained, the Court may reprimand, suspend,
disbar, or impose other discipline. See D.C. Cir. Rules, App. II, Rulell(g). The Court's procedures for
attorneys convicted of crimes or disciplined in other jurisdictions are dightly different, but usudly adso
involve ashow cause order and areferra to the Committee on Admissionsand Grievances. See D.C. Cir.

Rules, App. II, Ruleslil, IV, and V.

XI1V. Advisory Committee on Procedures
What is the Court's Advisory Committee on Procedures? The Committeeis congtituted, pursuant to
28 U.S.C. 8§ 2077(b), to assist the Court's evauation of its procedures. The Committee both initiates

recommended changes to the Court'slocal rules and Handbook, and comments on changes proposed by
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the Court. The Committee also serves as a liaison between the Court and the bar and public. See D.C.

Cir. Rule 47.4; Handbook at 5.

Who sits on the Advisory Committee? The Committee is composed of at least 15 attorneys who
represent abroad crosssection of thefedera bar. The Court selectsthe members, who servefor staggered
three-year terms. See D.C. Cir. Rule 47.4; Handbook at 5. The Chief Judge designatesamember of the
Court to act as the Court's liaison to the Committee. If you are interested in an appointment to the

Committee, contact the Clerk of Court or the Committee Chair.
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